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GENERIC PROCEEDING TO DETERMINE DOCKET 33192 

WHETHER CERTAIN WATER PROVIDERS 

ARE SUBJECT TO REGULATION 

BY THE COMMISSION 

ORDER ESTABLISHING PROCEEDING 

BY THE COMMISSION: 

The Commission, through consumer complaints and its own independent research, has 

identied the following unregulated water providers that potentially meet the statutory definition 

of “utility,” subjecting them to Commission regulation. 

Bethe] Water System, Inc. Blue Hole Water Company, Inc. 

Ford’s Valley and Highway 278 Water Freemanville Water System, Inc. 

Cooperative 

McCall Water System, Inc. Mexia Water System, Inc. 

Peterson Water System, Inc. Supreme Property Management, Inc. 

VAW Water Systems, Inc. White House Water System‘ 

Commission Staff performed an initial assessment of the identified providers, reviewing available 

formation documents and talking with representatives of the water providers. During this initial 

assessment, representatives of some of these water providers claimed exemptions from 

Commission regulation based on corporate form or the nature of their operations. This proceeding 

‘ 
The Commission may find other currently unregulated water providers during or following this proceeding and 

include them in this process or apply the ndings from this proceeding. 
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aims to consider those asserted exemptions and to clarify the Commission’s jurisdiction over 

certain types of water providers. 

To address the claimed exemptions and to resolve jurisdictional questions, the Commission 

seeks additional information from the identied water providers and public comments on the 

related legal issues. As a guide for the type of information or comments that might prove useful 

in this proceeding, the next two sections provide background on the relevant Alabama law and a 

brief discussion of Staff’ s initial review of the common characteristics of the identied water 

providers. The last section provides a list of the Commission’s requests, which include 

information specic to the water providers and comments on relevant legal questions. 

As a result of this generic proceeding, the Commission may conclude that some currently 

unregulated water providers fall within its jurisdiction and must therefore take immediate steps to 

comply with Alabama law. 

Alabama Law: Utilities and Exemptions 

The Commission regulates utilities as dened by Ala. Code § 37-4-1. Therefore, the 

starting point for consideration of whether an entity is subject to Commission regulation is the 

statutory denition of “utility.” Under Ala. Code § 37-4-1, the term “utility,” relevant to water 

service, is dened as “every person, not engaged solely in interstate business, that now or may 

hereafter own, operate, lease, or control... [a]ny plant, property, or facility for the supply, storage, 

distribution, or furnishing to or for the public of water for manufacturing, municipal, domestic, or 

other uses.” Examining the denition of “utility,” the Alabama Supreme Court has discussed, at 

length, the phrase “to or for the public” which is part of the denition. In Coastal States Gas 

Transmission Co. v. Alabama Pub. Serv. Comm 'n, the Court examined this phrase in Alabama 

law, as well as the laws in other jurisdictions, and found that an important distinction of a utility 
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is that it holds itself out as providing service to every person in the public who requires service. 

524 So. 2d 357, 361 (Ala. 1988). 

Title 37, which describes the Commission’s authority over utilities and the scope of its 

regulation, provides that certain types of entities or operations are exempt from regulation. The 

following is a list of some of these exemptions. 

Ala. Code § 37-1-33 Furnishing of water for the sole use of the producer of the water 

Ala. Code § 37-1-33 Supplying of water to a utility (wholesale) 

Ala. Code § 37-1-34 Municipal water utilities 

Ala. Code § 37-6-27 Cooperatives providing water service 

In addition to the exemptions in Title 37, there are also numerous exemptions in Title 11 for water 

systems operated by governmental or quasi-governmental entities (See, e. g., Ala. Code §§ 11-50- 

241; 11-50-323; and 11-88-21). 

There is no general exemption in Title 37, or elsewhere in the Alabama Code to the 

knowledge of this Commission, for entities formed for nonprofit purposes. Many of the water 

providers identified by the Commission were formed for nonprot purposes, several formed as 

“single tax corporations” pursuant to Ala. Code § 10A-20-9.01. The nonprofit purposes of these 

entities, along with other recitations in their formation documents, echo some of the characteristics 

of cooperatives, which are exempt from Commission regulation. However, unlike cooperatives, 

there is no explicit exemption from Commission regulation for nonprofit entities or single tax 

corporations. 

Initial Staff Review of the Water Providers in Question 

As previously stated, many of the water service providers in question were formed as 

nonprofit entities. Their formation documents recite the following purpose or something similar: 

“to associate its members for their mutual benefit through cooperation but not for pecuniary profits, 
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in the sense of paying interest or dividends, and to that end to construct, maintain and operate a 

water system for the supplying of water. .. to its members.” The formation documents for several 

of these entities specifically indicate that the entities were formed in accordance with “the terms 

and provisions of Title 10, Section 168 of the Code of Alabama, Recompiled 1958.” This section, 

which involves "single tax corporations,” was re-codied as Ala. Code § 10A-20-9.01. Neither 

this section nor the other sections related to single tax corporations exempt such entities from 

regulation by the Commission. 

For the identied water providers that were not formed as nonprot entities, their 

representatives have suggested other reasons for exemption from Commission regulation. Those 

asserted reasons include: 1) that the water provider only charges the end customer the same rates 

as its wholesale water provider, with minor administrative markups; 2) that the water provider only 

provides service to a limited area, such as a single development or subdivision; and 3) that the 

water provider believes that the Commission had previously acknowledged an exemption from 

regulation. On their face, such purported exemptions appear unsupported by Alabama law; 

therefore, the Commission seeks additional legal justication for exemption from those water 

providers. 

Reguest for Information 

The Commission requests the following information from the identied currently 

unregulated water service providers: 

0 Entity formation documents; 

0 Corporate governance documents; 

o Description of the scope of water service (whether to members or general public); 

0 Description of the process to become a member, if applicable; 
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Description of day-to-day operations; 

Description of the complaint process available to dissatisfied customers; 

Description of the process for members to change the leadership of the water provider, if 

applicable; 

Identification of status of members (whether equivalent to shareholders), if applicable; and 

Minutes from the last two years of board or member meetings. 

Additionally, the Commission also requests comments and analysis of the following legal 

questions: 

O Whether a water provider that only serves its own members is providing service to the 

general public and what factors may affect this determination, in consideration of Coastal 

States or other cases; 

Whether a nonprofit water provider that serves customers beyond its own members could 

claim that it is not holding itself out to serve the general public; 

Whether an exemption to regulation exists for a water provider that serves customers by 

passing along the costs from a wholesale provider without taking a prot; and 

Whether a water provider that only serves customers in a single development is holding 

itself out to serve the general public. 

The Commission will consider any comments received on or before the close of business 

on February 11, 2022. All comments received will be posted on the Commission’s website at 

www.psc.alabama. gov. Reply comments will be considered by the Commission if received on or 

before the close of business on February 25, 2022. Any reply comments will also be posted on the 

website. 
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IT IS SO ORDERED BY THE COMMISSION, that a generic proceeding is initiated to 

determine whether certain water service providers are subject to regulation by the Commission. 

IT IS FURTHER ORDERED that jurisdiction in this cause is hereby retained for the 

issuance of any further order or orders as may appear to be just and reasonable in the premise. 

IT IS FURTHER ORDERED that this Order shall be effective as of the date hereof. 

DONE at Montgomery, Alabama, this /4% of December 2021. 

ALABAMA PUBLIC SERVICE COMMISSION 

t.6tim;i,daVgiaiWOau 
Twinkle Andress Cavanaugh, President 
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